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DEFAMATION BILL 2005 
Consideration in Detail 

Resumed from an earlier stage of the sitting.  

Clause 38:  Factors in mitigation of damages - 
Debate was interrupted after the clause had been partly considered.  

Dr J.M. WOOLLARD:  Before debate was interrupted, we were talking about damages and offers to make 
amends.  In considering the subject of damages we were discussing the maximum limit of $250 000 on damages 
for non-economic loss.  I have been discussing this with some colleagues.  I agree with the provision preventing 
large corporations with more than 100 employees from taking action against individuals.  However, what will be 
the outcome under this bill if a large corporation defames an individual in the community?  Will the corporation 
be able to do as much damage as it wants with its statements and face a maximum payout of only $250 000 for 
destroying an individual’s credibility?  Can the minister clarify that for me? 

Mr J.A. McGINTY:  The answer to that is yes, subject to the aggravated damages extension that I referred to.  
When the conduct is such as to warrant the award of a sum of aggravated damages, the amount can be higher.  
The hypothetical case the member just put might constitute grounds for an award of aggravated damages.  While 
I am on my feet I will make some comments about the limits on compensation for non-economic loss.  In 1994 a 
cap of $200 000 was established for motor vehicle damages claims.  By virtue of indexation, that sum was 
$268 000 as at 1 July 2005.  That is of the same order as the $250 000 cap proposed by this bill.  Employees’ 
claims are of a similar nature.  The member will recall from the workers’ compensation debate that if the 
disability is greater than 30 per cent, there is no cap.  If the disability is between 16 per cent and 29 per cent, 
there is a $250 000 limit on the total damages award.  From 30 June 2000, that amount has been indexed.  
Damages were capped at $306 375 for disability of between 16 per cent and 29 per cent as at 1 July 2005.  
Dr J.M. Woollard:  Many people disagree with that because psychological harm has been taken out of the 
equation.  
Mr J.A. McGINTY:  That is perhaps another debate for another day.  I simply draw attention to the fact that the 
damages cap for non-economic loss applied by this bill is in the same ballpark as those for motor vehicle and 
employment-related injuries.  
Dr J.M. WOOLLARD:  Although I looked at the $250 000 cap and the Attorney General mentioned cases in 
the past in which the damages had amounted to $60 000 to $70 000, it is still of concern that under this bill the 
big guys - the big corporations - will still be able to destroy a person’s reputation and character because they 
have the money; $250 000 is small biscuits to some of them.  I am pleased that the Attorney General has placed 
on the record that the court can take this type of case into consideration as an example of when aggravated 
damages may be awarded.  It might be one of the big players destroying an individual’s standing and reputation.  
I hope that in such a case the damages that a court is able to award are much higher than the $250 000 provided 
for in this bill.  

Clause put and passed. 

Clause 39:  Damages for multiple causes of action may be assessed as single sum - 
Ms S.E. WALKER:  Will this clause change the current situation with regard to damages for multiple causes of 
action? 

Mr J.A. McGINTY:  Yes; this is a different provision.  Under the current law, a court would award a separate 
amount for each cause of action.  This provision enables causes to be aggregated if they are related, so that one 
amount can be awarded in relation to the total defamation.  

Ms S.E. Walker:  It does not say that they should be related.  

Mr J.A. McGINTY:  It is discretionary.  The sort of example we had in mind was one in which the causes are 
related or they happened about the same time.  It may be a series of articles appearing in a newspaper or 
something like that.  That is the circumstance we envisage.  It does not expressly say that, but we expect that that 
will be the major way in which that discretion will be exercised.  

Ms S.E. Walker:  This is not to be taken as giving the judge the ability to discount, so that the plaintiffs will lose 
money as a result of the judge rolling all the causes into one, is it? 

Mr J.A. McGINTY:  No, that is certainly not the intention, and I place that on the record.  The amount that is 
determined can be awarded as one sum rather than several individual sums equalling the same amount.  

Clause put and passed. 
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Clause 40:  Costs in defamation proceedings - 

Dr J.M. WOOLLARD:  I will go back to the subject of the big guy versus the little guy.  Clause 40(1) reads - 

In awarding costs in defamation proceedings, the court may have regard to - 

(a) the way in which the parties to the proceedings conducted their cases (including any misuse of 
a party’s superior financial position to hinder the early resolution of the proceedings); and 

(b) any other matters that the court considers relevant. 

With the introduction of this bill and the changes to defamation law that will result, I have some questions about 
the case of the big guy versus the little guy, or the corporation against the individual.  The Attorney General has 
put on record today that a judge will be identified within the Supreme Court to deal with defamation 
proceedings.  Although the court will look at the way in which the parties have conducted their cases, it will be 
very difficult when it is the little guy versus the big guy, because the little guy will not have the finances to take 
on the big guy who has attacked him.  If that is the case, what support structure is there in the community?  I 
know people have access to general legal assistance.  When people come into my office, I can send them to the 
Fremantle Community Legal Centre or the Southern Communities Advocacy and Legal Education Service or a 
number of other legal aid services.  My concern is: who will help the small businessperson?  Who is there at the 
moment, and who will be there when the big corporations know that the maximum amount will be $250 000? 

Mr J.A. McGinty:  The simple answer is that they are on their own. 

Dr J.M. WOOLLARD:  Will no support be provided for them?  The Attorney General is therefore ruling out 
corporations being able to take an individual to court. 

Mr J.A. McGinty:  Often the defamation will be such that an individual will take a corporation to court.  The 
power imbalance will still exist.  That is recognised in this clause.  People might have expressly used that 
financial power imbalance. 

Dr J.M. WOOLLARD:  That is if someone can afford to take a matter to the Supreme Court. 

Mr J.A. McGinty:  Sure.  That has always been a problem, as it is currently. 

Dr J.M. WOOLLARD:  That is a problem with our adversarial system.  I thought that was the reason changes 
were being made to the system. 

Mr J.A. McGinty:  This is a step in that direction. 

Dr J.M. WOOLLARD:  It is a small step though. 

Ms S.E. WALKER:  What is the current situation with regard to costs, and how will this clause change that? 

Mr J.A. McGINTY:  This, along with the offer of amends procedure, is a very important part of the scheme 
contained in this legislation.  If somebody who is unsuccessful is found to have not joined in the spirit of the 
legislation by trying to settle it - 

Ms S.E. Walker:  It penalises them. 

Mr J.A. McGINTY:  Yes, through the costs awarded.  The costs awarded to someone who has not tried to settle 
will be indemnity costs rather than party-party costs.  That is the scheme of things.  A person will pay more by 
way of costs if he has lost and had not attempted to settle the dispute.  That is putting it in very simple terms.  
That is it in a nutshell.  It is very important that we proceed down that path. 

Ms S.E. Walker:  Does that happen at the moment? 

Mr J.A. McGINTY:  No.  I will qualify that.  Currently, if an offer of money is made to settle the action and 
that is rejected, the court takes that into account.  This provision is broader than that.  It goes to the whole offer 
to make amends regime that has been put in place.  When every endeavour has been made to settle the matter, it 
is taken into account in the costs that are awarded. 

Ms S.E. Walker:  This is important.  Someone saw me about this recently.  Currently, if a plaintiff refuses to 
settle and he is successful, is that taken into account? 

Mr J.A. McGINTY:  I will work through that.  If a plaintiff who claims to have been defamed rejects an offer of 
settlement and succeeds in his action, the court determines an amount to be awarded.  If the amount is less than 
what was rejected, the costs will go the other way because it could have been settled for that amount and the 
person who had been defamed had rejected an offer that was more beneficial to him than the offer determined by 
the court.  Is that the situation the member is proposing? 

Ms S.E. Walker:  It is a bit unfair, though. 
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Mr J.A. McGINTY:  That is the current law. 

Ms S.E. Walker:  Does the court know what the offer is before it makes its assessment? 

Mr J.A. McGINTY:  I am told that the court would be made aware of that by way of submissions after the 
event.  The court would not be aware of it. 

Ms S.E. Walker:  A person would be penalised. 

Mr J.A. McGINTY:  Only because he had refused to accept a reasonable offer of settlement and had gone to 
trial.  That is the current law.  That particular situation is not picked up in the bill; it is replaced with a far 
broader scheme, which is spelt out in the legislation. 

Dr J.M. Woollard:  Would they still miss out?  If an offer of $200 000 was made initially and the court awarded 
just $100 000, would the plaintiff then be awarded $100 000? 

Mr J.A. McGINTY:  The new regime is that the court will take those matters into account in determining the 
costs and is required to deal with costs on that basis.  What the court does in a particular situation is up to the 
court, provided it operates within this framework. 

Dr J.M. WOOLLARD:  Does that mean that the legislation does not provide a uniform rule?  If an offer of 
$200 000 had been made to settle out of court but the matter went to court and the plaintiff was awarded 
$100 000 in damages, would the court not be made aware at that stage of the fact that an offer of $200 000 had 
been made earlier?  Would the settlement remain at $100 000? 

Mr J.A. McGINTY:  Two situations are outlined in clause 40(2)(a) and (b).  In those situations, the onus of 
costs is reversed.  That will occur when a plaintiff succeeds and the defendant unreasonably failed to make a 
settlement offer or when the plaintiff had lost and costs were awarded to the defendant.  In those circumstances, 
the plaintiff will be penalised if he unreasonably failed to accept the settlement offer.  The example which the 
member for Alfred Cove raised and which we have been discussing is not expressly covered in the bill. 

Dr J.M. Woollard:  Basically, we don’t know what would happen in that situation. 

Mr J.A. McGINTY:  The current law would remain. 

Dr J.M. Woollard:  Which is? 

Mr J.A. McGINTY:  If an offer of settlement of $200 000 had been made and the court awarded costs of 
$100 000, the plaintiff would get costs it incurred until the time the offer was made and the defendant would get 
the costs it incurred after the time of the offer, which I presume would, in most cases, include the cost of the 
trial. 

Clause put and passed. 

Clauses 41 to 48 put and passed. 

Schedule 1:  Additional publications to which absolute privilege applies - 
Ms S.E. WALKER:  Will the Attorney General explain all the blank pages?  It is consistent with the legislation 
really. 

Mr J.A. McGINTY:  I will make two points about schedules 1 to 3, or the blank pages, as the member refers to 
them.  They are schedules that will apply in the legislation as it is enacted in each of the other states.  The fact 
that there are no provisions under each of those schedules at this stage is not fatal.  However, if in the future the 
Parliament decides that any publication, document or proceeding of public concern to which schedules 1, 2 and 3 
relate should be offered some measure of protection, it will simply be a matter of adding the provisions to the 
existing schedules.  To my mind, it is of no consequence whether the legislation has schedules 1 to 3 at this 
stage.  They can be created, as well as having a particular provision inserted.  However, for the sake of national 
uniformity, we have put them in the legislation at this time. 

Dr J.M. WOOLLARD:  The Attorney General stated earlier when we debated this matter that schedules 1, 2 
and 3 are consistent with the national model legislation.  He also said that anything to be inserted in schedules 1, 
2 and 3 would come back to this house as an amendment to the Defamation Act 2005.  Therefore, nothing would 
be inserted without it coming back to this house so that we would have an opportunity to discuss it, as is the 
situation with any amendment to any act. 

Mr J.A. McGinty:  It would be a new bill to amend the Defamation Act, yes. 

Schedule put and passed. 

Schedules 2 and 3 put and passed. 
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Schedule 4:  Amendments to The Criminal Code - 
Ms S.E. WALKER:  I will raise an issue about the repeal of section 53.  My view is in line and consistent with 
the Attorney General’s views on the crown.  I just wonder whether there will be an onslaught regarding foreign 
princes after this, because that section relates to the defamation of foreign princes.  It is in line with the Attorney 
General’s nasty republican proclivities, if one likes.  Section 53 of the Criminal Code states -  

Any person who, without such justification or excuse as would be sufficient in the case of the 
defamation of a private person, publishes anything intended to be read, or any sign or visible 
representation, tending to expose to hatred or contempt in the estimation of the people of any foreign 
state any prince or person exercising sovereign authority over that state, is guilty of a crime, and is 
liable to imprisonment for 2 years. 

I think the Attorney General comes within that definition.  Anyway, we will support the repeal of section 53. 

Mr J.A. McGinty:  Does it apply to local princes and princesses? 

Ms S.E. WALKER:  I think we could have brought a complaint against the Attorney General under that section 
in recent times.  I just put that on the record. 

Dr J.M. WOOLLARD:  I have a question about proposed chapter XXXV, “Criminal defamation”.  Defamation 
comes under torts. 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  I can understand how defamation comes under the civil jurisdiction.  However, I am a 
bit confused about the criminal defamation under proposed section 345.  Will the Attorney General explain how 
and when proposed section 345 would apply? 

Mr J.A. McGINTY:  Criminal defamation is not often used.  Generally speaking, defamation is a civil matter 
between two individuals, or between a corporation and an individual.  In the worst cases, it is also made into a 
crime.  Those cases are spelt out in proposed section 345(1)(a) and (b); that is, when a person knows that 
something is false or is reckless as to its falsity, and when that person intends to cause serious harm to somebody 
else by that - in other words, it is something malicious -  

Dr J.M. Woollard:  Most people would consider that all defamatory statements are malicious.  Is the Attorney 
General able to give me an example? 

Mr J.A. McGINTY:  That might be the subjective view of the person who is doing it.  If, for instance, the editor 
of The West Australian decided that he did not like someone, and he set out to destroy that person’s political 
career with great malice, that is the sort of thing that could be a criminal defamation, whereas if the editor wrote 
an article which the person did not agree with and which adversely reflected on that person, that is part of normal 
day-to-day journalism.  Essentially, the state of mind of the defamer must be established.  In a criminal 
proceeding, it needs to be established that the person who wrote the matter knew it was false, or was reckless as 
to its falsity.  That is often very hard to establish.  However, it might be able to be established in particular 
circumstances.  That will quite often not be the usual defamation.  A lot of defamations arise out of honestly held 
opinions.  I will give an example involving Doug Shave, the member’s predecessor in the seat of Alfred Cove, 
and me.  I was once reported in The West Australian as saying that Doug Shave had breached the provisions of 
the Finance Brokers Control Act by the way he accessed certain information that he had no right to access.  The 
allegation from me, in good faith, was that he had broken the law; he had somehow or other accessed that 
information.  To my mind, that was an honest statement made, admittedly with a fair bit of political robustness to 
it.  It was not the sort of thing that would be criminally defamatory, because it needed to be established that my 
state of mind was such that I knew it was false and I went out to smear his name maliciously in the full 
knowledge of its falsity. 

Ms S.E. Walker:  Yes, but that is the situation now. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  You could do that now under criminal defamation. 

Mr J.A. McGINTY:  Under the new provisions a person - 

Ms S.E. Walker:  Under the new provisions would be your scenario with Doug Shave. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  But under the existing provisions, no.  A complaint could be laid against you. 
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Mr J.A. McGINTY:  There could be, and in many senses criminal defamation and civil defamation mirrored 
each other. 

Ms S.E. Walker:  Perhaps there should have been. 

Mr J.A. McGINTY:  We are trying to make that distinction.  If something is to be a crime, it needs to be serious 
and have significant social implications to proscribe that behaviour, as distinct from leaving someone open to 
civil penalty in the form of a compensatory damages award. 

Ms S.E. WALKER:  Mr Acting Speaker - 

Mr A.D. McRae:  Stand up, member for Nedlands! 

Ms S.E. WALKER:  Even when I do not have any shoes on, I am still taller than the member for Riverton! 

Mr A.D. McRae:  People will think that’s parliamentary dress code.  I don’t think you’re dressed properly. 

Ms S.E. WALKER:  I do not wear a cardie in this place. 

Mr A.P. O’Gorman:  You don’t wear shoes either! 

Ms S.E. WALKER:  Yes, I do.  The member just cannot see them.  To answer the member for Alfred Cove’s 
query, because it is quite interesting, I point out that chapter 22 of the eighth report of the Law Reform 
Commission of Western Australia, which we have been looking at for these purposes, discusses criminal 
defamation.  It reads - 

A defendent could be prosecuted for criminal defamation even if he did not know that what he was 
saying was incorrect and defamatory, and even though he did not intend to cause harm.   

Chapter XXXV of the Criminal Code has 25 sections that deal with criminal defamation.  I will come back to 
that.  The bill will introduce the provision - I think this is good - that in order to bring an action for criminal 
defamation, a person making the defamatory statement or publication must know that the matter is false or 
recklessly indifferent, or does not have regard for whether the matter is true or false.  Further, he must intend to 
cause serious harm.  For instance, someone who says that a person is subject to a domestic violence restraining 
order, without having seen that domestic violence restraining order, could be intending to cause harm.  That is an 
example.  Chapter 22.2 of the eighth edition of the Law Reform Commission of Western Australia’s report on 
defamation states that -  

In practice, prosecutions for criminal defamation are rare.  In 1977, in Western Australia, a number of 
persons were tried for and convicted of criminal defamation arising out of a number of allegations made 
in the form of statutory declarations against certain members of the police.  Two were sentenced to 
twelve and one was sentenced to eighteen months imprisonment.  It was explained during the trial that 
criminal defamation proceedings were instituted because the allegations touched on the good name of 
the whole police force and could weaken the community’s confidence in it.  

It further reads that it could be open to abuse and political interference.  It is good that the government has 
introduced the provisions.  However, in doing so, it is doing away with 25 other provisions, some of which are 
extremely important because they contain the only easily found reference to the definitions of “defamatory 
matter”, “defame” and “publications”.  Those definitions are not in the alleged uniform defamation bill.  As I 
said when debate on this bill first began, nowhere in the bill - the Attorney General could refer me only to the 
explanatory memorandum - can a person find the definition of “defame” or “defamatory matter”.  I am sorry that 
those definitions are being repealed.  I know that the Criminal Code has some archaic provisions.  However, it is 
often easy to follow because everything is set out.  I put on the record that I regret that sections 346, 348 and 349 
of the Criminal Code are being repealed, because the average Western Australian punter will not be able to look 
up the meaning of those terms.  I also note that the current penalty is 12 months imprisonment and a fine of 
$24 000.  That is being increased to three years.  Is that a reflection of the New South Wales legislation?   

Mr J.A. McGINTY:  Yes.  For a summary conviction, the penalty is 12 months.   

One of the problems with the definitions of various matters relating to defamatory matter, whose repeal the 
member for Nedlands is mourning, is that although those definitions had general application, strictly speaking 
they were relevant only to the offence of criminal defamation.  That led to some confusion because, theoretically 
at least, what is in the Criminal Code has no great relevance to civil proceedings for defamation.  If they were to 
appear anywhere, they should appear in a defamation act rather than in the Criminal Code.   

As to where the new penalty has come from, I appreciate the member for Nedlands’ support for the significantly 
narrower definition of criminal defamation, which should be a crime and not covered by civil defamation.  I am 
not sure where the penalty came from.  
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Ms S.E. Walker:  The other states do not have the code.  I do not think this forms part of the uniform national 
legislation.   

Mr J.A. McGINTY:  No, it is not.  That is why it has been put on its own in a schedule.  There has been no 
national agreement about criminal defamation.  We have simply picked up the recommendation from the Law 
Reform Commission.   
Ms S.E. Walker:  Are Tasmania and Queensland inserting a similar provision?   
Mr J.A. McGINTY:  I do not know.  It is not part of the national agreement, so what they do is their concern.  
We have the benefit of our own Law Reform Commission recommending an approach such as this.  I do not 
know the origins of the penalty.  From time to time, parliamentary counsel will look at matters and decide where, 
in the overall scheme of the Criminal Code, they fit and make that adjustment.  I do not know whether there is 
any more science to it than that.   
Dr J.M. WOOLLARD:  Proposed section 345(7) of chapter XXXV states -  

In this section - 

“publish” and “defamatory” have the meanings that those terms have in the law of tort (as modified 
by the Defamation Act 2005) relating to defamation. 

I have just referred to the law of torts and to defamation and qualified privilege.  According to Winfield, one 
definition is -  

The publication of a statement which reflects on a person’s reputation and tends to lower him in the 
estimation of right-thinking members of society generally or tends to make them shun or avoid him.   

It also describes libel and states -  
A defamatory statement is an untrue statement and, in this regard, liability is strict.   

There appears to be a definition of “defamation” in the law of torts.  The Criminal Code refers to that definition.  
If we are amending the Criminal Code, are we not adopting the definition that is used in the law of torts?  Does 
that definition of “defamation” not become the definition for defamation within the bill?   
Mr J.A. McGinty:  Yes, it does.  It is taking it from the common law, not from a statute.  There are minor ways 
in which the bill we are debating might influence that common law meaning of the words published.  Basically, 
what it is saying is that to understand the meaning of those words, people should refer to the common law, which 
is what the member has just read out.  

Dr J.M. WOOLLARD:  The Attorney General is saying that the definition in the law of torts is the common 
law definition, but that common law definition will have been established by cases and precedents -  

Mr J.A. McGinty:  And it might evolve again in the future to cater for new means of publishing, for instance.   

Dr J.M. WOOLLARD:  If one looks at those cases, one will probably find a case that has reached the High 
Court and given a definition of defamation.   
Mr J.A. McGinty:  Absolutely. 
Dr J.M. WOOLLARD:  If a definition has come from a case that has reached the High Court, would that 
definition automatically apply?  Sometimes common law and statutory law are not in agreement.  When there is 
a difference, statutory law overrides common law.  Because it is not stated specifically in the bill, does that mean 
that this bill will not override common law and that if there was a question about the definition of “defamation”, 
we would revert to the common law definition?   
Mr J.A. McGinty:  That is exactly right.   

Ms S.E. WALKER:  I will make one last comment, I suppose because it is contentious.  Why, when the law has 
been tightened, does the Director of Public Prosecutions have to sanction a prosecution?  He sanctions 
commencement of a prosecution anyway, but this will take it out of the hands of the police.   

Mr J.A. McGINTY:  As part of the criminal law reform package that Parliament passed last year, we took away 
the capacity to bring private prosecutions.  Firstly, this further reflects that policy decision that criminal 
prosecutions are undertaken by the state - either the police or the DPP.  

Ms S.E. Walker:  This bill takes the police out of it.   

Mr J.A. McGINTY:  Yes.  There are few areas in the law that require the consent of the DPP before particular 
actions can be undertaken.  I can remember some we dealt with previously.   

Ms S.E. Walker:  Racial vilification. 
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Mr J.A. McGINTY:  That was one I was trying to think of.  I thank the member.  By these actions we are 
saying that racial vilification and criminal defamation are unusual areas of law, and we want an early filter to 
make sure, with the tightening of it, that prosecutions are appropriately undertaken only by the person who 
would ultimately prosecute, who is the DPP.   

Ms S.E. WALKER:  I do not agree with the Attorney General, because as well as increasing the penalties for 
particular criminal offences in the racial vilification law and making those offences “aggravated”, the Attorney 
General also introduced into the code some very wishy-washy, highly contentious areas, so he had to include that 
extra bar.  The reverse is the case in this bill.  

Mr J.A. McGinty:  This is very clear.  

Ms S.E. WALKER:  Yes; nonetheless, I do not agree with it.  

Schedule put and passed. 

Title put and passed.  
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [4.42 pm]:  I move - 

That the bill be now read a third time.  

I thank members opposite for their contributions to the debate and for their support for the legislation.  

Question put and passed.  

Bill read a third time and transmitted to the Council. 

House adjourned at 4.42 pm 

__________ 
 


